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Please note that a larger print version of these terms and conditions is available from the Contractor on request.

Diefinilons

“Contraclor” means Jladestone Fly Lid ATF Gaglicl

Famlly Trust T/A Total Conerela, ils successors and

assigns or any person acfing on behalf of and with the

authority of Jadestone Ply Lid ATF Gaglieli Family Trust

T/A Total Concrels.

“Cllant” means the personfs or any person acting on

behalf of and with the authority of the Client requesting

the Contraclor to provide lha Works as specified in any

propesal, quotafion, order,  Ivolea o other

decumentation, and:

(a) if there Is more than one Cllent, Is a referanca lo
each Client jointly and severally; and

(h) if tha Client Is a part of a Trust, shall be bound In
thelr capacity as a trustee; and

(¢) includes the Clienf's exacutors, administrators, 5.5

successors and permitted asalgns.
“Works™ means &l Works (including consultation,

manufacluring and/or installation services) or Materlals 5.6

supplled by the Contractor to the Client at the Clionf's
request from lime fo Ume (where the conlext so parmits
the terms "Works’ or "Materials' shel! be interchangsabls
for the other).

“Price” means the Price payable (plus any GST where 5.7

appllcable) for the Works as agreed botween the
Confractor and the Gllent In accerdanca with clausa §
below.

“GST" means Goods and Services Tax as defined within
the “A Mew Tax System (Goods and Services Tax) Act
1999" (Cth).

Acceplance

The Client is taken to have exclusively accepted and Is
Immediately bound, jointly and severally, by these terms
and conditons If the Client places an order for or
aceepls dellvery of any Works.

These tenms and conditions may only se amended with
the consent of both parties in writing, and shall prevail to
the extant of any Incongistency with any other document
of contract between tha Client and the Contraglor.
Electronlc signatures shall be desmed fo be accepled by
either party providing that the parties have complied with
Saction 8 of the Electronic Transactions Act 2003 or any
cther applicable previsions of thal Aet or any
Regulations referred to in that Act.

Errors & Omisslons
The Cllent acknowladges and accepts that the
Contractor shall, without prajudice, accept ne labiity In

respect of gny aleged or actual emor(s) andfor 6.3

omission(s):
(a) rasuliing from an nacivertent mistake made by the

Contractor in the formation and/or administraton of
6.4

this confract; andfor
(1) contained Irjomitled from any Iiteratura (hard copy
andfor electronic) supplled by the Confractor in
respect of the Works.
In the avant such an ermer andfor cmission accurs in
accordance with clause 3.1, and is not aftributable to the
negligence andfor wilful misconduct of the Confractor;
the Client shall not be enfilled to treat (his contract as
vepudiated nor render it invalld.

Change In Gontrol

The Cllant shall give the Contractor net less than
fourteen (14) days prier writtan notice of any proposed
change of ownership of the Client ancfor any other
changa in the Clienf's details (including but not imited fo,
changes n the Clisnt's name, address, contact phane ar
fax numbails, or businass practics). The Client shall be
liable for any loss Incurred by the Contracter as a rasult
of the Client's failure to comply with this clauss,

Prica and Paymont

At the Confractors sole discrefion the Price shall be

either:

(a) as indicated on invoices provided by the Contractor
to the Client in respect of Works performed of
Materlals supplied; or

(b} the Condractor's quoted Price (subject to clause 5.2)
which shall be binding upon the Contrastor provided
Ihat the Client shall acgept the Contractor's quotation
In writing within thirty {30) days.

The Conlractor reserves tha right to change the Price;

{2) if a varlafion to the Materials which are o be
supplied is requested; or

{b) if a variation to the Works originally scheduled
{including zny appiicable plans or specifications) Is
requested; or

{c) where additional Works are required due to the
discovery of hidden or unldentfiable difficultias
{including, but not limiled o, poor weather
condiions, limitations to accessing the sits,
avallability of machinery, hard rogk or ather obscured
barriers below the surface or other lalent sol
condilions, tme delays in carrying out the work dus
fo reasons not of fthe Conbactor’s making,
prerequisita work by any third parly not being
vompleted, efe) which ara only discoverad on
commencement of the Works; o

{d) In the evant of increases to the Contractor in the cost
of labour or malerlals which are beyond the
Conlractor's control,

Variations will be charged for on tha basls of the
Contractor's quotation, and wil be detalled in wriling,
and shown as variaions on the Conlractor's invaice. The
Cllent shall ke raquired lo respond lo any variation
submitted by the Contactor within ten {10) working
days. Failure fo do so will entile the Conlractor to acd
the cost of the varation to the Price. Payment for all
varfafons must be made In full at the time of their
compledon.

6.4  Time for payment for the Works helng of the assancs, 7.6  The Client acknowledges that variations of colour and

61

62

T
71

13

the Price wil be payable by the Clianl on the datels
determined by the Confragtor, which may be:

(a} on complation of the Works; or

(b} by way of progress paymants In accordance with the

Contractor's speclfied prograss payment scheduls, 7.

Such progress payment clelms may include the
reasonable valug of authorised variations and the
valug of any Malerfals deliverad to the sita but not
yetinstallad; or

(¢) the dafe specifizd an any Invoice or other form as
being the dale for payment; or

(d} failing any nofice 1o the conkary, the date which is
seven (7) days followlng the date of any invoics
given fo the Gilent by the Contractor.

Peyment may be made by cash, bank chequs,

electronicion-ine banking, or by any other meshed as

agreed lo between the Clenl and the Gontragtor.

The Client shall not be enfled to set off against, or

daduct from the Price, any sums owed or claimed o he

owad lo tha Client by the Contractor nor to withhld

(]

7

payment of any Invoice because part of that involce is in 7.8

tispute.

Unfess otherwise staled the Price dees notinclude GST.
In addition fo the Price, the Client must pay to the
Contractor an amount equal to any GST the Confracter
must pay for any supply by the Contractor under this or
anhy other conlract for the sale of the Malerials, The
Client must pay GST, without deduction or set off of any

ofher amounts, at the same fime and on the same basis 7.9

as tha Client pays the Prige. In addition, the Client must
pay any other taxes and duties that may be applicable in
adeffion lo the Price except where they are axpressly
Inciudad In the Price.

Provision of the Works

Subject to clause 6.2 it is the Contractor's responsibilty
1o ensure that the Works start as soon as it ls reasonably
possible,

Tha Works' commencament date will be put back andior 7.10

the completion date extended by whatever Ume is
reasonabla in the event that fhe Contractor claims an
axtension of tms {by giving the Cliant written notica)
whera complefien Is delayed by an event beyond the
Contractor's control, including but mot Nmited to any
fallure by the Client to:

{a} make a selection; or

(b) have the site ready for the Werks; or

(c) nolify the Contractor that the site is ready.

The Confractor mey deliver the Works by separate 7.1

Instalments. Each separate Instalment shall be Invelced
and pald in aocordancs with the provisions in these

terms and cenditions. 712

Any ime specified by the Contractor for delivery of the
Works is an estimate only and ha Coniractor will not be
liable for any loss ar ¢amage incurrad by the Client as a

rasult of delivery being late. Howaver both parfles agres 7.13

that they shall make every endeavour to enable the
Works to be supplied at the time and place as was
arranged betwesn both parlies. In the avant that the
Contractor Is unable to supply the Works as agreed
sclely dua te any action ar inaclion of the Client, then the

Contractor shall be entitled to charge a reasonable fee 7.14

for re-supphying the Works at a later time and date,
andfor for storage of the Materials.

Risk

¥ the Contraclor retaing ownership of the Materials 7.15

under clause 13 then:

fa) where the Conlractor is supplying Materials only, all
risk for the Malsrials shall immadiately pass fo the
Client on dellvery and the Cllent must insura tha
Malerlals on or before dellvery. At the Confractor’'s
sole diseretion, the cost of dellvery is included in the
Price. Delivary of the Malerials shall be deemed fo
have taken place Immedlately at the fme that the
Malerlals are delivered by the Confractor or the
Contracter's nominated eanfer to the Clienfs
nominaled delivery address {even if the Client is not
presant at the address);

{b} where the Contractor is to toth supply and install
Malerlals then the Cenbractor shall maintein a
contract werks Insurance pollcy untl the Werks are
completed. Upan completion of the Works all risk for
the Works shell immediately pass to tha Cilant.

Whera the Client has supplied gaods for the Contractor

=¥

io complele the Works, the Client acknowledges and 9,

accepts responstbilty for the suitablity of purpose, 9.

quality and any faults inherent in the goods. The
Conlractor shall not be responsible for any dafecls in the
goeds, any loss of damage te the Works (or any part
thereof), howsoever arising from the use of goods
supplied by the Cllent

The Contractor shalt be antitled to raly on the acouracy
of any plans, specifications and ofier information 1
provided by the Client, The Client acknowledges and 1
agrees that In the event that any of this Information
provided by the Cllant is Inaccurate, the Contractor
accepts no responsibility for any loss, damages, or costs
however resulllng from these Inaceurale  plang,
specifications or cther informatien.

The Client warrants that any struclures o which the
Malerlals are to be affixed are able to withstand the
Installation of the Malerials and that are of sultable
capacity to handla the Materials once Instailed. If for any
reason (hat the Conractor, or employees of (he
Cantrastor, reasonably form the opinion that the Client's
premises is not safe for the instellation of Materials to 1
proceed then the Conlracior shall be antied to delay 1
instaltation of the Materials (n accordance with the
provisions of clause 6.2 above) until the Cenlracter Is
satisfied that it Is safs for the instaliafion to proceed.

1
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fexturs ara Inherant in concrete. The Contractor shall not
ho liable for any loss, damages of ¢osts howscever
arigng resulting from any varlalien of the colour or
textura between different batches of product,

Daiziled drawings of any services that wil be embedded

In ther concrate are lo be provided to the Contraster prior 11.2

1o commencement ¢f any Works. Whilst all due care wil
be taken no liabiliy will be accepted by the Centractor
for damage fo the services or any other element
ginbadded in lha concrete.

The Contractor gives no guaranies {expressed or
Tmplied} as to the length of fime the curing process will

take andfor against cracking of concreta that may cceur 12,
12,

naturally in the works such as:

(a) helrlina eracking of paving and grouk; or

{b) damage caused by contact with chermlcals, solvents,
oils or any other substancas; or

(¢) the affects by elements such as haet exposure or 12.2

wot weather conditions that prolong the curing
Process.

Tha Cllent acknowledges and agrees that it is thelr 12.3

responsibility to organise and be fable for all cosls
assoclated with protecting the concrets and shall teks all
reasenabla pracautions to protest against destuction or
damage by way cf vandalism. In the svent that the

concrate s destroved or damaged dus to vandalism then 13,
the cost of repair or replacsment shall be borme by the 131

Cllent

The Contractor shall not be liable for any defact in the

Werks If the Cliant does not follow the Conbractor's

recommendation to:

(=) water Lhe corcrets for a periodically to mit the risk
of possible eracking dua to waathar cenditions;

(b} no foot traffic andfor any vehicles on the concrete for
a minimurn of foriy-eight {48} hours but preferably
seven (7} days;

132

{e) no heavy furnture to be placed on the concrete area 13.3

for & minlmum of twenty-four (24) hows,
Where the Conlragtor glves advice or recommendations
to the Client, or the Cllents agent, regarding the
suitabllity of the worksite far the laying of concrete slabs,
foundations or similar work and such advice or
recommendafions are not acted upon then the
Confractor shall require the Cllant or thelr agant to
autharse commencement of the Works In wiiling. The
Confractor shall not be llable In any way whalsoever for
any damages or Issses that coour after any subsequent
commancement of the Works,
The Client shall supply an area suitable for washing out
the Gentractor's equipment and for depesiting 2l unused
concrete and shury,
The Client acknowledges that concrete denslty varfes
(hrough differant levels of hardness and, as a result, on
compleon of Works the floor appsarance may not
conform to original expectation,
The Cllent acknowledgas that the Contractor is not
responsible for what lies beneath the concrete surface of
lhe contracted work area and therefor the Contraclor
cannot be held rasponsibie for the fioor design, colour er
general appearance that emerges after grinding and
pollshing work has baen complsted.
The Client acknowledges that concrete Is a porous
material and as a consequence tha Conlractor cannot be
held responsible for holes and plnholes, howaver
numercus, that appear on the surface after completion of
Lha Works,
The Client acknowledges that, dus to tha consfituancy of
concrete, scratch marks may appear on the surface
following the completion of the Waorks, While the
Contragtor will axercise due care and diligence o
eliminate or minim'ze such markings, the Client
Indemnifies the Contractor against all liabllity howsoever
anising as @ result.

Measurement of Cancreting Work

At the complaticn of tha cancrata being lald, the Client ar
the representative of the Cliant shall be in atendanca
and the work shall then be duly measured. In the
abzence of either the Client or thelr representafive tha
Contrastor shall carry out the nesessary measurements
and forward to the Client thelr calculations. If the Client
does not ctject to the celculations made within forty-
eight (48) hours of the concrete befng measured then
Iha calzulaions shall be deemed te be accurate.

Client’s Rasponslkllity

It shall be the responsibility of the Gilent to lavel the sita
to the Contractor’s requirements. Should the Clisnt fall o
comply with (his clause, any additional costs incured by
Ihe Conlractor to have this reatified nrior to the provision
of the Works or the Contractor’s assoclated costs due to
Ihe site not bsing ready shall ke at the Clienf's expensa.

Access

The Cllent shall ensura that the Contractor has clear and
free acoess to the worksite at all imes to enabls them to
undertake the Services. The Contractor shall not be
liahle for any loss or damage lo the sita (Including,
without limitation, damage to palhways, driveways and
concreted or paved or grassed areas) unless due to the
negligence of the Conlractor,

It Is the responsihility of the Client to ensure that access
Is suitahla to accept the welght of laden frucks, front end
loadars o other equipment as may he deemed
nacessary by the Contractor.

Underground Locations

Prior fo the Confractor commencing any work the Client
must advise the Contractor of the precise location of all
undergreund services on Lhe site and clearly mark the
sama, The underground malns and serviess the Clisnt

1
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musl identify include, but are not limlted to, electrical
seivices, gas serviees, Sewer services, pumping
semvices, sewer connections, sewer sludge mains, water
malns, Imigatcn pipes, felsphone cables, fibre optic
cahlos, oll pumping mains, and any other services that
may ba on sits.

Whilst tha Confractor wi take a8 care ko avold damage
o any underground services fhe Client agrees to
indemnify the Conlractor in respect of all and any liability
claims, loss, damage, costs and fines as a result of
damage to sendces not precisely located and nelifisd as
perclause 11.1.

Compllance with Laws

1 The Client and the Contractor shall comply with the

provisions of all statutes, regutalions and bylaws of
govemmant, local and other publlc autheriles that may
be applicabls to the Works.

The Cllent shall obtaln (at the expense of the Client) all
IIGepksses and approvals that may be required for the

orks.
The Client agrees that the site will comply with ary
ocoupational health and safely laws refalng o
buliding/censlruction sltes and any other relevant safety
standards or legislafion.

Title

The Condractor and the Client agree that ownership of

the Materlals shall not pass untll:

(a) the Cliant has pald the Confracter all amounts owlng
to the Contractor; and

{b) the Client has met all of its other obligaticns lo the
Contractor.

Racapt by the Contractor of any form of paymant cther

than cash shall ot be deamed to ba payment untll that

form of payment has been honoured, cleared or
recognised,

It i further agreed that until ownarship of the Materials

passes (o the Cllent in accordance with clausa 13.1:

(a) the ClantIs only a bailee of the Materials and unless
the Materials have become fixtures must relurn the
Malerials to the Condractor on request,

(b} the Client holds the benefit of the Clisnt’s insurance
of the Materials on trust for the Confractor and must
pay to the Contractor the proceeds of any insurance
In the avent of the Matarials being lost, damaged or
desiroyad.

{¢) the preduction of these terms and conditions by the
Conbractor shall be sufiicient evidence of the
Contracter's rights lo receive the insurance procesds
direct from the inswrer without the need for any
person dealing with the Contractos to make further
enquiries.

(d} the Client must not sell, dispose, o otherwise part
with possession of the Materials other than in the
ordinary course of business and for market value, K
the Client sells, dlsposes or parts with possession of
the Materials then the Client must hold the proceeds
of any such act on trust for the Confracior and must
pay or dellver the precesds fo the Contrastor on
demand,

{e) the Cient showld not conwvert or process the
Matarials or Intermix them with other goods but If lha
Client deas so then the Cllent holds the resulfing
product en trust for the benefit of the Contractor and
must sell, dispose of or return the resulting product
1o the Contractor as it so directs,

{f} unlsss the Materals have become fixlures the Client
imevocably authorlses the Contragtor o enter any
pramises where fhe Confractor believes the
Malerials are kept and recover possession of the
Matevials,

(o) the Contraclor may recover possession of any
Malerlals in transit whether or not delivery has
ocetrad,

{n) the Client shall not ¢harge or grant an encumbrance

over the Maierials nor grant nor othenwise give away

any Interest in the Materials whila they remaln the
property of the Confractor.

the Contracter may commence procesdings to

recover the Price of the Materials  sold

notwithstanding that ownership of the Materizds has
not passed to the Client.

{

Personal Property Securities Act 2009 ("FPSA")

In this clause financing stalement, financing change

staterment, security agresment, and securlty Interast has

tha meaning given to it by the PPSA.

Upon assenting to these terms and condiions In writing

the Client acknowledges and agrees that thase lerms

and ¢onditions constituta a security agreement for the
purposes of the PPSA and creates a securily Interest In

all Materia's andior collateral (account) - balng a

manelary obligation of the Client fo the Contractor for

Works — that have previously besn supplied and that will

o supplied in the futura by the Contractor fo the Client.

The Client undertakes to:

{a) premptiy slgn any further documenls andfor provide
any further Information {such information fo be
complete, accurate and up-to-date in all respects)
whish the Contractor may reasanably require to:

(i) ragister a financing statement or financing
change slalement in selafion to a secwrity
interest on the Personal Propery Securites
Register;

iy ragister any other document required to be
ragistered by the PPSA; or

(iil) correct & defect In a statement referred to In
clause 14.3(a)(0) or $4.3(ai);

(b) Indernify, and upon demand reimburss, the
Contractor for all expenses Incurrad In reglstering 2
financing statement or financing change statement

@ Copyright — EC Credil Control 1999 - 2021 - #35276
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on the Personal Properly Securities Register
astablished by the PPSA or releasing any Materials
chargad thereby;

(6) nof register a financlng change statement In respect

{e) tha Materials are returned within a reasonable time 20,

Privacy Act 1988

at the Client's cost {if hat cost s not significant); and 201 The Client agrees for the Contractor to oblain from a

{d) tha Materials are returned in as close a condition fo
Ihat In which they were dafivered as Is possible.

of & securify Interest without the prior written consent 16.10 Notwithstanding clavses 16.1 to 16.9 but subjecl to the

of the Contragtor;

(d} not ragister, or pemilt t¢ be registerad, a financing
statemenl or a financing change slatement in
ralation o the Malerlals anddor collateral (account) In
favour of a third parly without the prior written
congentof the Contractor;

(a} immadiately advise the Centractor of any material
changs In its business practices of seling the
Materials which would result in a change in the
nature of praceeds derivad from such sales.

The Conlractor and the Cllent agree that sections 96,

115 and 125 of the PESA do not apply to the sesurlty

agreament crealed by these terms and conditions,

The Client hereby walves its rights fo recelve notices

under sectens 95, 118, 121(4), 130, 1323)(d) and

132{4) of the PPSA.

The Client walves is rights as a granter andfor a deblor

under sections 142 and 143 of the PPSA.

Unlass ctherwisa agresd to fn writing by the Contractor,

the Client walves its right to receive a verification

stalament In accordance with section 167 of tha PPSA.

The Client shall unconditionally reify any actions taken

by the Confractor under clauses 14.3 10 14.6,

Subject ta any express provisions lo the contrary

{including those contelned in this clause 143, nothing In

these tarms and condifions is Intendes! to have the affect

of contracting out of any of the provisions of the PPSA.

Security and Charga

In censidaration of the Contractor agresing to supply the
Materlals, the Cliant charges all of its rights, fitie and
interest {whether joint or several) In any land, realty or
other agsels capable of belng charged, owned by the

1T
17,

17,

1

2

Client either now or in the future, to secure the 17.3

parformanca by the Client of its obligations under thess
tarms and conditions {nclucing, but not limited to, the
payment of any menay).

The Cilent Indemnifies the Cantractor fram and agalnst
all the Contractor's costs and disbusements including

18,

leqal cests on a soligiter 2nd own client basls incurred In 161

sxarcising the Contractor's rights under this clause.

Tha Client Irrevozably appolnts the Contractor and each
director of the Contracter as the Clients frue and lawful
attorney/s to perform &ll necessary acts to glve effect fo
the provisions of this clause 15 including, but not imited
10, signing any document on the Clisnt's behalf.

Defects, Warrantles and Returns, Competition and
Consumer Act 2010 {CCA)

The Client must inspect al Materlals on delivery {or {he
Werks on completion) and must within ssven {7) days of
delivery nofify the Contractor in wriing of any evident

182

defect/damage, shortage in quantty, or falure to comply 18.3

with the description or quote. The Client must nofify any
ather alleged defect In the MatedalsWorks as soon as
reasenably possible after any such defect becomes
avident. Lpon such notification the Client must allow the
Contractor to inspect the Materials or fo review the
Works provided,

Under applicatle State, Temitory and Commonwaalfa
Law (including, without limitation the CCA), certaln
statutory implied guarantees and warranties {including,
without limitation the statulory guarantees under the
CCA) may ba Impile¢ Into thase terms and conditions
(Mon-Excluded Guarantees).

The Contractor acknowledges that nothing In these
ferms and condiions purperts to mudity or exclude the
Non-Excluded Guarantees.

Except as expressly set out In these ferms and
condillons or In respect of (he NonExcluded
Guarantees, the Contractor makes mo warrantes or
other representations under these terms and conditions
including but not lmited to the quality or sultability of the
Materlals/Works. The Conlractor's llabilly in respect of
these warranties Is limited o the lullest extent permitted
by law.

If the Client |s a consumter within the meaning of the
CCA, tha Centractor's liability s limiled to the extant
permitied by sectien 64A of Schedule 2.

If the Conlractor is required fo replace any Malerials

—

14

54

under this clause or the GCA, butis unable to do so, the 19.1

Contraclor may refund any monay the Cllant has pald for
the Materals.
if the Conlractor [s raquired to rectify, ra-supply, er pay
the cost of re-supplying the Works under (his clause or
the GCA, butis unable to de so, than the Conlractor may
refund any money the Client has pald for the Works but
only to the extenl that such refund shall take Into
account the valua of Works and Materals which have
heen provided to tha Client which were not dafestive.

Ifthe Cllent Is not a consumar within the meaning of the

CCA, the Contractor’s liahility for any defect or damage

in the Matesiats is:

{g) lmited tc the value of any express wamanty or
warranty card provided to the Cliant by the
Contractor at tha Contractor’s scla disgration;

(b} limlted 1o any warranty to which the Contractor Is

153

entitled, if the Contractor did not manufactre the 19.3

Materials;
(c) otherwise negated absolutely.
Subject bo this clause 16, returns will only be accspted
provided that:

{a) the Cllent has complied with the provisions of clause 19.4

16.1; and
) the Contractor has agreed (hat the Materials are
dafective; and

CCA, the Conlractor shall not be Fable for any defect or
damage which may be caused or parlly caused by or
afise as a rasult of:

{a) the Cilent falllng te properly malnialn or store any
Materlals;

{b) tha Cliant using the Materlals for any purpese other
than that for which they were designed;

{&) the Client continuing to use any Materials after any
dsfect became apparent or should have become
apparent o a reasonably prudsnt operater or user;

{d) Interferance with tha Works by the Cllent or any thirt
party without the Contractor's prior approval;

{&) the Client faling to follow any instrustions or
guidslines provided by the Gontrastor;

) fair wear and tear, any accident, or act of God.

Intellectual Properly

Where the Contractor has designed, drawn, writien
plans or a schedule of Works, or ereated any preducts
for the Cllent, then the copyright In all such daslgns,
drawings, documents, plans, schedules and products
shall remain vested In the Conlractor, and shall only be
used by the Client at the Conirastor's discretion, Under
no circumslances may such designs, drawings and
dosuments be used without the express writlen approval
ofthe Contractor,

The Client warrants that &l deslgns, specifications or
Instructions given to the Contractor will not causs the
Centractor to Infrings any patent, registerad daslgn or
trademark in the exesution of the Clients order and the
Client agress to Indemnify the Conlractor against any
action taken by a third parly agalnst the Centractor In
raspect of any such Infringament,

The Client agrees thal the Contractor may {at no cost}
use for (he purposes of marketing or enly Into any
compeiticn, any documents, designs, drawings, plans or
products which the Conftraclor has ereated for the Slient.

Diefault and Consequences of Default

Interast on everdue invoides shall acorue daily from the
date when payment becomes due, until the date of
payment, at a rate of twe and a half percent (2.5%) per
calender month {and at the Contractor’s sole discration
such Interest shall compound monthly at such a rate)
after ag well as before any judgrment.

If the Clisnt owss the Cenltractor any money the Client
shall indemnify the Contractor from and against all costs
and disbursements Incured by the Confractor In
regovering the debt {including but not limited to internal
administration fees, legal costs on a solicitor and own
cllent basis, the Conlractor's contract default fee, and
bank dishonouy fees),

Further to any cther rights or remediss the Contractor
may have under thls contract if a Client has made
paymant f¢ the Contracter, and the fransaction ls
subsequently reversed, the Cllent shall ba liable for the
amount of the: raversed fransaction, in addition to any
further costs incurrad by the Contractor under this clause
18 whera It can he provan that such reversal Is found to
be legal, faudulent cr In contravention to the Cliant's
obllgations under this contract,
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Without prejudice to the Centraclor's cther remadles at 20,7

law the Contractor shall be entilied to cancel all or any

part of any order of the Cllant which remaing unfulfidac

and &ll amounts owing to the Contractor shall, whether

or not dua for payment, beceme immedlately payable if

{a) any money payable fo the Coniracior bagores
overdus, or in the Contractor's epinlon the Client will
be unable to make a paymant when it falls due;

{b) the Client has exceeded any applicable credit Imit 20.8

provided by the Contractor;

{6) the Client becomes Insclvent or Bankrupt, convenes
a meeling with its creditors or proposes or enlers
Into an arrangemant with craditors, or makes an
asslgniment for the benefit of its creditars; or

{d) a racelver, manager, liquidater (provislonal or
otherwise) or similar person is appointed In respect
of tha Client or any asset of the Client.

Cancellation

Without prejudice to any cther remedies the Conlracter
may hava, if at any ima the Cllent is in breach of any
obligation {Including thosa relaling to payment) under

20.

8

these terms and conditions the Conlractor may suspend 21.
or terminate the supply of Works to the Client The 2141

Contractor will not be liable to the Client for any loss or
damags the Cllent suffers bacause the Conlrastor has
axerclsed its rights under this clause.

The Contractor may cancel any conlract to which these
terms and conditions apply or cancel delivery of Waorks
af any ime before the Works are commenced by glving
written nofice fo the Cllent. On giving such notisa the
Caniractor shall rapay lo the Client any sums pald In
raspect of the Price, less any amounts cwing by the
Cilant to the Contractor for Works already performed,
The Contractor shall not be liable for any loss or damage
whatsoever arising from such cancallafion.

In the avent that the Client cancels the delivery of Works
fhe Client shall be diable for any and all loss incurred
(whether direct or indlrect) by the Contractor as a dirent
result of the cancellation (including, but mot imited te,
any loss of profits).

Cancellation of orders for products made to the Client's 22,

speclfications, or for nen-stocklist ftems, will definitely 22,1

not be accepted onga production has commenced, or an
order has been placed.

credit reporiing body (CRB) & eredit report containing
persanal credit Information {e.g. nama, address, D.0.B,
occupation, previous credit applicalions, credit history)

avout the Cllenl In refalon to cradit provided by the 23.

Contracter.

The Client agress that the Conlractor may exchange

information about the Cliant with thosa cred't providers

and with related body corporates for the following

purpeses:

{a) to assess an application by the Client; andfor

[b) to nolify other credt providers of a defaul by the
Client; andfor

[¢) to exchangs information with other credit providers
as [o the slalus of this credit account, where the
Clientis in cefault with ofher credit providers; and/or

[d) to assass the creditworlhiness of tha Client Ingluding

the Cllents repayment history In the preceding two 23.2

{2) ysars.
The Client consants to the Contractor belng givan a
consumer credit raport to collect overdue paymant cn
commercial eradit.

The Client agrees that personal credit informalion 24,
providad may be used and retained by the Conlractor for 24.1

the following purposes (and for other agreed purposes or

required by):

(a) the provision of Works; and/or

(b) analysing, verifing andfer checking the Cllents
oredit, payment andior stafus in relalion lo the
provision of Werks; andfor

(¢} procassing of any payment instructions, diract deblt
facilites andfor et faclifies requested by the
Client; andfor

[d) enabiing the coliecion of amounts outstanding in
rafation to the Works.

The Contractor may glve Information abeut the Client te

a CRB for the following purposes:

(a) to obtaln @ consumer credit report,

[b) allow the CRB to creale or malntain & credit
information fle ebout the Client including credit
history.

The informatien given to the CRB may Include:

(a) personal Infermation as cutlined in 20,1 above;

(b) name of the cradit provider and that the Contracter s
acurrent cretit provider to the Client;

{c} whethar the oredit provider is a licensee;

(d) type of consumer cradit

(e) delails conceming the Client's applicalion for credit

of  commerciall  credit  (eg, dale  of
commencementiermination of the credit account
and the amount requasted);

(N advice of consumer credit defaults, overdus 25,
acgounts, loan repayments or outsianding monies 25.1

which are cverdus by more than sixly (60) days and
for which written notice for request of payment has
been made and debt recovery action commenced or
aliernatively that tha Client no longer has any
overdue accounts and the Contractor. has been pald
of ctherwise dischargad and all delalls surunding
that dlscharge(e.a. dales of payments);

{0) Informaticn that, In the opinion of the Contractor, the 26.2

Client has committed 2 serious credit Infringament;

() advice that the amount of the Clients overdue
payment fs equal 1o or more than one hundred and
fifty dollars ($150).

The Cllent shall have the right to request (by e-mail) 25.3

frarm the Gonlractor;

(a) acopy of the information about the Client retained by
the Conlractor and the right to requsst that the
Contracter comect any ingorrect infermation; and

[b) that the Contraclor does net disclose any personal
Informaticn about the Cllent for the purpose of direct
marketing.

The Confractor will destroy personal Informaticn upon 26.4

fhe Clents request (by e-mall) or If It Is no longer
required unless B Is requlred in order to MUl the

otligations of this contract or is required to be 255

maintained andfor stored in accordance with the law,

The Client can make a privacy complaint by contacting 25.6

the Contractor via e-mall, The Contractor will respond to
hat complaint within seven (7} days of receipt and wil
take all reasenable steps to make a declsion as to the
complaint within thiy {30) days of recalpt of the
complaint. In tha avent thal the Cllent s not salisfled with
the rasolution provided, the Cfient can make a complaint
fo the Information Commilssioner at www.oalg.gov.au.

Dispute Resoalution

If a dispule arises between the parties to this contract
then either party shall send to the other party a notice of
dispute In wriling adequately Identiying and providing

details of the disputa. Within fourteen (14) days after 25.8

sarvice of a notico cf disputs, the parties shell confer at
least once, to atlempt to resclve the dispute. At any such
conferance each party shall be representad by a person

having authority o agree to a resolution of the dispule, 26.9

In the evant that tha dispute cannot be so resolved aither

party may by further nolice In writing delivered by hand

or sent by cerlified mail to the other pady refer such

dispute te arbitration, Any arbitration shall be:

{a) raferred to a single arblirator to ke nominated by the
Presldent of the [nsfitute of Arbitrators Australia; and

{b) conductad In accordance with the Institule of
Arbitraters  Australla Rules for the Conduct of
Commersial Arbitration,

Construction Contracts Act 2004

At the Contractor's sole discretion, if there are any
dispules or claims for unpai¢ Maferials andfor Warks
then the provisicns of tha Construction Confracts Act
2004 may apply.

22,2 Nothing in this agreement is intended fo have the effect

of conlracting out of any provislons of the Construclion
Contrasts Act 2004 of Western Australia, except o tha
axlant parmitied by the Act whera applicabls.

Sarvice of Nolices

Any written notice given under this contract shall be

deemed b have baen given and racaived:

(a) by handing the notice ko the-other party, In person;

(h) by leaving it at the addrass of the olher parly as
stated in 1hls contrack;

{c) by sending it by ragistered post to the address of the
other parfy as slated inthls confract;

{d} if sent by facsimile transmésslon to the fax number of
the olher party as stated in this contract (if any), on
recelpt.of confirmation of the transmission;

(e} if sent by emall to the other party’s last known email
address.

Any notice that is posted shall be deemed to have been

servad, unless the conlrary |5 shown, at the time when

by the ordinary course of post, the notice weuld have
baen deliverad,

Trusts

If tha Client at any time upon or subsequent fo enlerling

In 1o the contract is acting In the capacity of trustee of

any trust {Trust) then whether or not the: Confractor may

have notice of the Trust, the Clisnt covenants with the

Contractor as followe:

(&) the contract extends to all rights of indemnity which
the Cliant now or subsequenlly may have against the
Trust and the trust fund;

{b) the Client has full and complate power and authority
under the Trust to enter Info the contract and the
provisions of the Trust do not purpert lo exclude or
take away the right of indemnity of the Client agalnst
the Trust or the trust fund, The Client will not release
the right of Inderanity or commit any braach of trust
or be a parly to any other acfion which might
prejudice that right of Indemnity;

{c} the Cllent will nat without consant in writing of the
Contractor {the C will not ur bl
withhold consent), cause, pemnit, or suffer t» happen
any of tha followlng events;

i) the removal, replacemant or ratirement of the
Gllent as trustes of the Trust;
(i) any alteration to o variation of the terms of the

Trust;

{iii) any advancement or distribution of capital of the
Trust; o

{iv) any ressttiemant of the trust property,

Gansral

The fallore by either parly lo enforce any provision of
these terms and conditions shall not be treated as a
walver of Ihat provision, nor shall it affect that parly’s
right to subsequently enforce that provision. If any
provision of these lerms and conditions shall be Invalid,
vold, llegal or unenforgeable the velidity, exlstancs,
legallty and enforceability of the remaining provisions
shall not b affested, prejudiced of impaired,

Thesa terms and condiions and any centract to which
they apply shall be governed by the laws of Western
Ausirglia, the state In which the Contraclor has its
principal place of business, and are sublect fo the
Jurisdiction of the Perth Court, Western Australia,
Sublect to olause 16, the Conlractor shall be under no
llabllity whatsoever o the Clent for any Indirect andior
consequential loss andior expense (including loss of
profif) suffered by the Client ariging out of a breach by
the Contractor of thesa femss and  condiions
talternatively the Conlractor’s labiity shall be limited to
damages which under no clroumstances shall exceed
the Piice of the Works).

The Contractor may licence andfor assign all or any part
of is rights andfor obligations under this contrast without
the Client's consent.

The Cllent cannot llcence or assign without the wiitien
approval of the Contractor,

The Confractor may elect to subcontract out any part of
fhe Works hut shall net be relieved from any labliity or
otligation under this contract by so dolng. Furthemore,
the Client agrees and understands that they have no
authority to give amy instruction o any of the
Contractor's sub-contractors without the authority of the
Gontraeter,

The: Client agrees tiat the Contractor may amand thase
terims and conditions by nofifying the Client In wriing.
These changes shall be deemed 0 take affect from the
date on which the Client accepts such changes, or
otherwlsa at such tme as the Client mekes a further
request for the Contrastor to provide Works to the Clisnt.
Neither party shalt ke liable for any default due to any
act of God, war, terrorism, strike, lock-oul, indusirlal
acton, fira, flood, storm or other event heyond the
reasonable control of elther parly.

Both parties warrant that they have the power 1o enter
Into this conlract and have oblained all necessary
authorisations (o alow them to do so, they are not
Ingodvent and that this contract creates binding and valid
lega! obligatiens on them.
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